§ 3614-c. Home care worker wage parity. 1. As used in this section,
the following terns shall have the foll ow ng neani ng:

(a) "Living wage | aw' neans any | aw enacted by Nassau, Suffolk or
West chester county or a city with a population of one mllion or nore
whi ch establishes a m ni numwage for sonme or all enpl oyees who perform
work on contracts with such county or city.

(b) "Total conpensation” neans all wages and other direct conpensation
paid to or provided on behalf of the enployee including, but not limted
to, wages, health, education or pension benefits, supplenents in |Iieu of
benefits and conpensated tinme off, except that it does not include
enpl oyer taxes or enployer portion of paynents for statutory benefits,
including but not limted to FICA disability insurance, unenpl oynment
i nsurance and workers' conpensati on.

(c) "Prevailing rate of total conpensation" neans the average hourly
anount of total conpensation paid to all hone care aides covered by
what ever col |l ectively bargai ned agreenent covers the greatest nunber of
hone care aides in a city with a population of one mllion or nore. For
pur poses of this definition, any set of collectively bargained
agreenents in such city with substantially the sanme terns and conditions
relating to total conpensation shall be considered as a single
col l ectively bargai ned agreenent.

(d) "Hone care aide" neans a hone health aide, personal care aide,
hone attendant, personal assistant perform ng consuner directed personal
assi stance services pursuant to section three hundred sixty-five-f of
the social services law, or other licensed or unlicensed person whose
primary responsibility includes the provision of in-home assistance with
activities of daily living, instrunental activities of daily living or
heal t h-rel at ed tasks; provided, however, that hone care ai de does not
i nclude any individual (i) working on a casual basis, or (ii) (except
for a person enpl oyed under the consuner directed personal assistance
program under section three hundred sixty-five-f of the social services
law) who is a relative through blood, marriage or adoption of: (1) the
enpl oyer; or (2) the person for whomthe worker is delivering services,
under a program funded or adm nistered by federal, state or |ocal
gover nnment .

(e) "Managed care plan" means any managed care program organization
or denonstration covering personal care or hone health aide services,



and which receives prem uns funded, in whole or in part, by the New York
state nedi cal assistance program including but not limted to al

Medi cai d nanaged care, Medicaid managed | ong termcare, Medicaid

advant age, and Medi cai d advantage plus plans and all prograns of
all-inclusive care for the elderly.

(f) "Episode of care" neans any service unit reinbursed, in whole or
in part, by the New York state nedical assistance program whether
t hrough direct rei mbursenment or covered by a prem um paynent, and which
covers, in whole or in part, any service provided by a home care aide,
including but not limted to all service units defined as visits, hours,
days, nonths or epi sodes.

(g) "Cash portion of the mninumrate of honme care aide tota
conpensati on" neans the m ni mum anount of hone care aide total
conpensation that nmay be paid in cash wages, as determ ned by the
departnment in consultation with the departnent of |abor.

(h) "Benefit portion of the mninumrate of home care aide total
conpensati on"” neans the portion of honme care aide total conpensation
that may be paid in cash or health, education or pension benefits, wage
differentials, supplenents in |ieu of benefits and conpensated tine off,
as determ ned by the departnent in consultation with the departnent of
| abor. Cash wages paid pursuant to increases in the state or federal
m ni rum wage cannot be used to satisfy the benefit portion of the
m nimumrate of hone care aide total conpensation

(i) "Fiscal internediary"” nmeans a fiscal intermediary in the consuner
di rect ed personal assistance program under section three hundred
sixty-five-f of the social services |aw

2. Notw thstandi ng any inconsistent provision of |law, rule or
regul ati on, no paynents by governnent agencies shall be made to
certified hone health agencies, |long termhonme health care prograns,
managed care plans, fiscal internediaries, the nursing hone transition
and di versi on waiver program under section three hundred sixty-six of
the social services law, or the traumatic brain injury waiver program
under section twenty-seven hundred forty of this chapter for any episode
of care furnished, in whole or in part, by any hone care aide who is
conpensated at anmounts | ess than the applicable m ninumrate of hone
care aide total conpensation established pursuant to this section.



3. (a) The mnimumrate of honme care aide total conpensation in a city
with a popul ation of one mllion or nore shall be:

(i) for the period March first, two thousand twelve through February
twenty-ei ghth, two thousand thirteen, ninety percent of the total
conpensati on mandated by the living wage | aw of such city;

(ii) for the period March first, two thousand thirteen through
February twenty-eighth, two thousand fourteen, ninety-five percent of
the total conpensation nmandated by the |iving wage | aw of such city;

(iii) for the period March first, two thousand fourteen through March
thirty-first two thousand sixteen, no |less than the prevailing rate of
total conpensation as of January first, two thousand el even, or the
total conpensati on nandated by the |iving wage | aw of such city,
whi chever is greater;

(iv) for the period April first, two thousand sixteen, through
Decenber thirty-first, two thousand twenty-two the cash portion of the
m nimumrate of hone care aide total conpensation shall be ten dollars
or the mninmmwage as |aid out in paragraph (a) of subdivision one of
section six hundred fifty-two of the |abor |aw, whichever is higher. The
benefit portion of the mnimumrate of home care aide total conpensation
shal | be four dollars and nine cents;

(v) for the period January first, two thousand twenty-three through
Decenber thirty-first, two thousand twenty-three, the cash portion of
the mninumrate of honme care aide total conpensation shall be the
m ni rum wage for home care aides in the applicable region, as defined in
section thirty-six hundred fourteen-f of this article. The benefit
portion of the mnimumrate of hone care aide total conpensation shal
be four dollars and nine cents;

(vi) for all periods on or after January first, two thousand
twenty-four, the cash portion of the mininumrate of hone care aide
total conpensation shall be the m ni mum wage for honme care aides in the
applicable region, as defined in section thirty-six hundred fourteen-f
of this article. The benefit portion of the mninmnumrate of hone care
ai de total conpensation shall be two dollars and fifty-four cents.

(b) The minimumrate of home care aide total conpensation in the
counties of Nassau, Suffol k and Westchester shall be:

(i) for the period March first, two thousand thirteen through February



twenty-ei ghth, two thousand fourteen, ninety percent of the total
conpensati on mandated by the living wage | aw as set on March first, two
t housand thirteen of a city with a population of a mllion or nore;

(ii) for the period March first, two thousand fourteen through
February twenty-eighth, two thousand fifteen, ninety-five percent of the
total conpensati on nandated by the living wage | aw as set on March
first, two thousand fourteen of a city with a population of a mllion or
nor e;

(iii) for the period March first, two thousand fifteen, through
February twenty-eighth, two thousand si xteen, one hundred percent of the
total conpensati on nandated by the living wage | aw as set on March
first, two thousand fifteen of a city with a population of a mllion or
nor e;

(iv) for the period March first, two thousand si xteen through Decenber
thirty-first, two thousand twenty-two, the cash portion of the m ni num
rate of home care aide total conpensation shall be ten dollars or the
m ni rum wage as l|laid out in paragraph (b) of subdivision one of section
six hundred fifty-two of the |abor |aw, whichever is higher. The benefit
portion of the mnimumrate of hone care aide total conpensation shal
be three dollars and twenty-two cents;

(v) for the period January first, two thousand twenty-three through
Decenber thirty-first, two thousand twenty-three, the cash portion of
the mninumrate of honme care aide total conpensation shall be the
m ni rum wage for the applicable region, as defined in section thirty-six
hundred fourteen-f of this article. The benefit portion of the m ninmm
rate of home care aide total conpensation shall be three dollars and
twenty-two cents;

(vi) for all periods on or after January first, two thousand
twenty-four, the cash portion of the mininumrate of hone care aide
total conpensation shall be the m ni mum wage for the applicable region,
as defined in section thirty-six hundred fourteen-f of this article. The
benefit portion of the mnimumrate of home care aide total conpensation
shall be one dollar and sixty-seven cents.

4. The terns of this section shall apply equally to services provided
by honme care ai des who work on episodes of care as direct enpl oyees of
certified hone health agencies, |long termhonme health care prograns, or



managed care plans, or as enployees of |icensed honme care services
agencies, limted licensed honme care services agencies, or fiscal
i nternmedi aries, or under any other arrangenent.

5. No paynents by governnent agencies shall be nade to certified hone
heal t h agencies, |icensed honme care services agencies, |ong term hone
heal th care prograns, nanaged care plans, fiscal internediaries for any
epi sode of care without the certified hone health agency, |icensed hone
care services agency, long termhone health care program nanaged care
plan or the fiscal internediary, having delivered prior witten
certification to the conm ssioner annually, at a tine prescribed by the
commi ssioner, on fornms prepared by the departnent in consultation with
t he departnent of |abor, that all services provided under each epi sode
of care during the period covered by the certification are in ful
conpliance with the terns of this section and any regul ati ons
promul gated pursuant to this section and that no portion of the dollars
spent or to be spent to satisfy the wage or benefit portion under this
section shall be returned to the certified hone health agency, |icensed
hone care services agency, long termhonme health care program managed
care plan, or fiscal internediary, related persons or entities, other
than to a hone care aide as defined in this section to whomthe wage or
benefits are due, as a refund, dividend, profit, or in any other manner.
Such written certification shall also verify that the certified hone
heal t h agency, long term hone health care program or managed care plan
has received fromthe |icensed hone care services agency, fiscal
intermediary, or other third party an annual statenent of wage parity
hours and expenses on a form provi ded by the departnent of | abor
acconpani ed by an i ndependently-audited financial statenent verifying
such expenses.

5-a. No portion of the dollars spent or to be spent to satisfy the
wage or benefit portion under this section shall be returned to the
certified hone health agency, |icensed hone care services agency, |ong
term honme health care program nmanaged care plan, or fisca
i ntermedi ary, related persons or entities, other than to a hone care
aide as defined in this section to whomthe wage or benefits are due, as
a refund, dividend, profit, or in any other manner.



6. If a certified hone health agency, long termhonme health care
program or nanaged care plan elects to provide hone care aide services
t hrough contracts with Iicensed hone care services agencies, fiscal
i nternmedi aries, or through other third parties, provided that the
epi sode of care on which the home care aide works is covered under the
terms of this section, the certified hone health agency, |ong term hone
health care program or nanaged care plan shall include inits
contracts, a requirenment that it be provided with a witten
certification, verified by oath, fromthe |licensed home care services
agency, fiscal intermediary, or other third party, on forms prepared by
the departnent in consultation with the departnment of |abor, which
attests to the licensed honme care services agency's, fiscal
internmediary's, or other third party's conpliance with the terns of this
section. Such contracts shall also obligate the |licensed hone care
servi ces agency, fiscal internmediary, or other third party to provide
the certified home health agency, long term honme health care program or

managed care plan all information fromthe |icensed honme care services
agency, fiscal intermediary or other third party necessary to verify
conpliance with the terns of this section, which shall include an annual

conpliance statenment of wage parity hours and expenses on a form

provi ded by the departnent of |abor acconpani ed by an

i ndependent | y-audi ted financial statenment verifying such expenses. Such
annual statenents shall be available no | ess than annually for the
previ ous cal endar year, at a tine as prescribed by the conm ssi oner.
Such certifications, the information necessary to verify conpliance, and
t he annual conpliance statenment and financial statenments shall be
retained by all certified honme health agencies, long term honme health
care progranms, or nmanaged care plans, and all |icensed hone care
services agencies, fiscal internmediaries, or other third parties for a
period of no | ess than ten years, and nade avail able to the departnent
upon request. Any |icensed hone care services agency, fiscal

i nternmediary, or other third party who shall upon oath verify any
statenent required to be transmtted under this section and any
regul ati ons promnul gated pursuant to this section which is known by such
party to be false shall be guilty of perjury and puni shable as provided
by the penal | aw.



6-a. The certified home health agency, long term hone health care
program or managed care plan shall review and assess the annual
conpliance statenent of wage parity hours and expenses and make a
witten referral to the departnment of |abor for any reasonably suspected
failures of |icensed hone care services agencies, fiscal internediaries,
or third parties to conformto the wage parity requirenents of this
secti on.

7. The conmi ssioner shall distribute to all certified home health
agencies, long termhone health care prograns, nanaged care pl ans,
| i censed hone care services agencies, and fiscal internediaries official
notice of the mninumrates of hone care ai de conpensation at |east one
hundred twenty days prior to the effective date of each mninmumrate for
each social services district covered by the terns of this section.

7-a. Any certified home health agency, |icensed home care services
agency, long term honme health care program managed care plan, or fiscal
intermediary, or other third party that willfully pays | ess than such
stipul ated m ni munms regardi ng wages and suppl enents, as established in
this section, shall be guilty of a m sdemeanor and upon conviction shal
be punished, for a first offense by a fine of five hundred dollars or by
i mprisonment for not nmore than thirty days, or by both fine and
i mprisonment; for a second offense by a fine of one thousand dollars,
and in addition thereto the contract on which the violation has occurred
shall be forfeited; and no such person or corporation shall be entitled
to receive any sumnor shall any officer, agent or enployee of the state
pay the same or authorize its paynent fromthe funds under his or her
charge or control to any person or corporation for work done upon any
contract, on which the certified home health agency, |icensed hone care
servi ces agency, long term home health care program managed care pl an,
or fiscal internmediary, or other third party has been convicted of a
second offense in violation of the provisions of this section.

8. The commi ssioner is authorized to promul gate regul ati ons, and nay
promul gate energency regul ations, to inplenent the provisions of this
secti on.



9. Nothing in this section should be construed as applicable to any
service provided by certified hone health agencies, |icensed hone care
servi ces agencies, long termhome health care prograns, nanaged care
pl ans, or fiscal internediaries except for all episodes of care
rei mbursed in whole or in part by the New York Medicaid program

10. No certified home health agency, nmanaged care plan, or long term
hone health care program shall be liable for recoupnent of paynents or
any other penalty under this section for services provided through a
| i censed hone care services agency, fiscal intermediary, or other third
party with which the certified hone health agency, |long term honme health
care program or managed care plan has a contract because the |icensed
agency, fiscal intermediary, or other third party failed to conply with
the provisions of this section if the certified hone health agency, |ong
term honme health care program or nmanaged care plan has reasonably and
in good faith collected certifications and all information required
pursuant to this section and conducts the nonitoring and reporting
required by this section.



